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a county or city where the cause of action did not arise or the 
defendant reside, but where he happened to be at the time of the 
service of the writ. In such a case the action may be defeated by 
a plea in abatement. But, even if the suit be instituted in the 
county or city where the cause of action arose, the writ cannot, ex- 
cept in the cases hereafter mentioned, be sent to another county or 
city to be served. If it be so sent the action may be defeated with- 
out plea in abatement ; for the service of such a writ is simply void, 
and an appearance to contest it will not be regarded as an ap- 
pearance on the merits, or as a waiver of the question of jurisdic- 
tion." 

We have no decision upon our statutes affecting this subject as 
they now stand in the Code, and we have therefore gone more 
fully into the subject than might otherwise have been necessary. 

We are of opinion that the circuit court erred in sustaining the 
demurrer to the plea, and that for this error its judgment should 
be reversed, the plea to the jurisdiction sustained, and the suit of 
the plaintiff in the circuit court of Scott county dismissed. 



Emerson et al. v. Stratton et al. 

Sept. 12, 1907. 
[58 S. E. 577.] 

1. Vendor and Purchaser — Sale in Gross. — A sale of real estate, 
where the quantity is referred to in the contract and the language 
does not plainly indicate that the parties intend a sale in gross, will 
be presumed, until the contrary is shown, to be a sale by the acre. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and 
Purchaser, §§ 95, 132.] 

2. Evidence — Parol Evidence Varying Writing — Deeds. — Evidence 
to rebut the presumption on a sale of real estate, where the quantity 
is referred to in the contract and the language does not plainly indi- 
cate that the parties intended a sale in gross, that such sale is by the 
acre, and to show that the same was in gross, does not contradict or 
vary the deed in any particular, but merely establishes an understand- 
ing collateral to the written contract, to be governed at all events by 
the estimated quantity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 
2032.] . 

3. Vendor and Purchaser — Sale in Gross. — That the purchase money 
for land is not an equimultiple of the number of acres is at least per- 
suasive evidence that the contract was not by the acre. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and 
Purchaser, §§ 95, 132-135.] 

4. Same — Evidence — Sufficiency. — In an action to recover for an ex- 
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cess of land conveyed, grounded on a claim of mutual mistake as to the 
quantity thereof, the uncontradicted evidence of the grantee held suffi- 
cient to overcome the presumption that the sale was by the ac.re, and 
to show that the quantity did not influence the price paid for the 
land 

5. Same — Recovery. — Where, on a sale of land by the acre, by 
mutual mistake in the estimated quantity more land is included than 
supposed, vendor's recovery must be, in the first instance, against 
his immediate vendee. 

Appeal from Circuit Court, Wise County. 

Bill by F. A. Stratton against Albert E. Emerson and others. 
Judgment for complainant, and certain defendants appeal. Re- 
versed and rendered. 

Ayers & Fulton and T. E. Ellison, for appellants. 
Bond & Bruce and Vicars & Peery, for appellees. 

Harrison, J. This record shows that in April, 1887, J. F. 
Johnson and wife sold and conveyed to F. A. Stratton 83.50 acres 
of land, more or less, in Wise county, at $2 per acre. It further 
appears that in the same month and year E. M. Fulton, as com- 
missioner of the circuit court of Wise county, conveyed to F. A. 
Stratton, at the request of Mrs. Johnson, the grantor in the deed 
first mentioned, two tracts of land in the same county, containing 
1,064.50 acres, which she had purchased for $599.65 under a de- 
cree of the court in a chancery suit then pending. This convey- 
ance described the land conveyed as 1,064.50 acres, more or less, 
and by metes and bounds, as shown by a survey thereof which 
Mrs. Johnson had caused to be made. 

In July, 1888, F. A. Stratton and wife conveyed, by one deed, 
these lands to H. M. Herbert. In this deed the two tracts are 
described separately by the same metes and bounds already men- 
tioned, and as containing 83.50 acres, more or less, in the one case, 
and 1,064.50 acres, more or less, in the other. The consideration 
stated on the face of this deed is the lump sum $5,400 for the two 
tracts, aggregating 1,148 acres. In December, 1894, H. M. Her- 
bert and wife conveyed the same two tracts of land by the same 
description to Albert E. Emerson; the consideration stated on the 
face of this deed being the lump sum of $5100, or $300 less than 
the grantor had given. In December, 1898, Albert E. Emerson and 
others sold and conveyed the same boundary of land to N. B. 
Dotson, the present owner. 

The bill in this case was filed in August, 1903, by F. A. Stratton, 
the grantor in the deed made in 1888 to H. M. Herbert, against 
the appellant Albert E. Emerson and others, alleging that he had 
recently and within the preceding year learned that the lands con- 
veyed by him to H. M. Herbert as 1,148 acres had since been ac- 
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curately surveyed and found to contain 1,267.69 acres, or 119.69 
acres more than he and his grantee supposed at the time he sold 
and conveyed the same; that he had sold the land at $4.70 110/287 
per acre, making the aggregate of $5,400, which was the lump sum 
stated on the face of the deed to be the consideration ; that at the 
time of the execution of the deed both he and his grantee believed 
that the land conveyed was only 1,148 acres, and that the true 
acreage and consideration was omitted from the deed by the 
mutual mistake of both ; that the excess of land at $4.70 1 10/287 
per acre would amount to $563, with interest thereon from the 
date of the deed — and the prayer is that the complainant may have 
a decree for $563 and interest thereon from July 2, 1888, and 
that the land, or so much thereof as may be necessary, shall be 
sold to satisfy the same. 

The record shows that 20.37 acres of this land belonged by 
paramount title to O. M. Vicars and others, so that, if the com- 
plainant was entitled to recover at all, it could only be for an 
excess of 99.32 acres, instead of 119.69 acres. 

The appellants, Albert E. Emerson and others, filed their an- 
swer to this bill, specifically denying that the lands were sold by 
the complainant, Stratton, to H. M. Herbert at the price of 
$4.70 110/287 per acre, that such sale was by the acre, that there 
was any mistake by which the true acreage and consideration were 
omitted from the deed, and that there was any mistake whatsoever 
in the deed for which the same should be reformed or corrected. 
They further aver that they are innocent purchasers of the land, 
without notice of the pretended claim of F. A. Stratton to a lien 
thereon, which neither of them ever heard of until the institution 
of this suit, long after they had purchased the land, paid in full 
therefor, and received and recorded a deed for the same from 
their vendor, H. M. Herbert. 

At the December term of the circuit court Ellender M. John- 
son, the vendor of the land to the complainant, F. A. Stratton, was 
allowed to file her petition in the cause, in which she alleges that 
her sale to the comnlainant, Stratton, was by the acre; that she 
sold the several tracts, described as containing 1,148 acres, to 
Stratton at $2 per acre — and alleging a mistake and recent dis- 
covery thereof substantially as claimed in the bill of Stratton, and 
claiming that by reason of the excess now shown to exist she is 
entitled to recover the value thereof at $2 per acre, with interest. 

The appellants filed an answer to this petition, in which they 
admit that petitioner sold the 83.5 acres of land, described in the 
deed of April, 1887, to F. A. Stratton by the acre, but they deny 
that the 1,064.50 acres, which was conveyed to Stratton by the 
commissioner at the request of petitioner, was a sale by the acre, 
and insist that it was a sale by the boundary. They deny gener- 
ally all equities alleged in the petition, and insist that they are in- 
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nocent purchasers of the land in question for a valuable consid- 
eration, without notice or knowledge of the petitioner's pretended 
claim. 

At the November term, 1906, the circuit court decreed that 
the sale by Stratton to Herbert was a sale by the acre, and not in 
gross; that the sale by Mrs. Johnson to Stratton was also a sale 
by the acre, and not in gross ; that the excess in acreage was 1 19.69 
acres, less 20.37 acres; that F. A. Stratton was entitled to com- 
pensation from H. M. Herbert at $4.70 110/287 per acre for such 
excess, and Ellender M. Johnson was entitled to compensation for 
the same at the rate of $2 per acre ; that Stratton had a lien on the 
land, except the 20.37 acres, for $467.20, with interest thereon 
from July 2, 1888; and that Mrs. Johnson was entitled to $198.64, 
with interest from April 8, 1887, to be paid out of the recovery in 
favor of her vendee, Stratton. The decree then appointed a com- 
missioner to sell the lands, except the 20.37 acres, or so much 
thereof as should be necessary unless the lien thereby established 
should be paid within 30 days. From this decree the present ap- 
peal was allowed. 

While contracts of hazard are not invalid, they are not regarded 
with favor by courts of equity. Every sale, therefore, of real 
estate, where the quantity is referred to in the contract, and when 
the language of the contract does not plainly indicate that the 
parties intended a sale in gross, must be presumed to be a sale by 
the acre. Berry v. Fishburne, 104 Va. 459, 51 S. E. 827; Hull v. 
Watts, 95 Va. 10, 27 S. E. 829. This presumption, however, may 
be met and overcome by proof that the parties agreed to be gov- 
erned at all events by the estimated quantity. Such proof does 
not contradict or vary the deed in any particular. It merely es- 
tablishes an understanding collateral to the written contract, and 
makes it clear that no such mistake was made as furnishes ground 
for relief in equity. Blessing v. Beatty, 1 Rob: 287 ; Caldwell v. 
Craig, 21 Grat. 132 ; Boschen v . Jurgens, 92 Va. 756, 24 S. E. 390. 

In the case of Blessing v. Beatty, supra, Judge Baldwin says : 
"The principle upon which equity gives relief in such cases of 
deficiency or excess in the estimated quantity upon the sale of 
land I understand to be that of mistake — whether the mutual mis- 
take of the parties, or the mistake of one of them occasioned by 
the fraud or culpable negligence of the other." 

The mistake must be clearly proved, especially in a case like 
this, where there has been so great a lapse of time and such fre- 
quent alienations of tne property, founded on the assumption that 
there was no mistake. Jones v. Tatum, 19 Grat. 736. 

In the case at bar no fraud is alleged or proven. The com- 
plainant founds his case upon the ground that both he and his 
grantee were mistaken as to the number of acres the land con- 
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tained. We are of opinion that the facts established satisfactorily 
show that the deed of July, 1888, from F. A. Stratton to H. M. 
Herbert, was not intended by the parties as a consummation of a 
sale by the acre of the land thereby conveyed. Under the case 
made by the bill, Stratton sold the land to Herbert at $4.70 110/287 
per acre. To say the least, this is a most unusual, if not remark- 
able, price per acre to have been agreed upon for land. The price 
by the acre is not stated in the deed, but the round sum of $5,400 
is given as the consideration for the land conveyed. When the 
purchase money for land is not an equimultiple of the number of 
acres, it is at least persuasive evidence that the contract was not 
by the acre. Keytons v. Bravvfords, 5 Leigh, 41, 50; Jones v. 
fatum, supra; Farrier v. Reynolds, 88 Va. 141, 147, 13 S. E. 393. 

Every material allegation of the bill is denied by the answer. 
There is no proof to sustain the allegation of mutual mistake, 
upon which the complainant grounds his right to recover. On the 
contrary, the testimony of H. M. Herbert distinctly disproves 
such allegation, and shows clearly that the real transaction be- 
tween the parties was an exchange of the land conveyed for In- 
diana property, consisting of land, town lots, and houses, in which 
exchange Herbert paid Stratton a difference of about $1,400 in 
money, and further shows that no mistake occurred between 
Stratton and Herbert as to the true acreage, that the sale was by 
the boundary, and that Stratton stated at the time that he did not 
know the correct acreage, but thought the land would run out 
more than 1,148 acres on an accurate survey. This evidence 
stands uncontradicted by any one. After more than 15 years of 
silent acquiescence in the sale that he made, Stratton is not put 
on the stand to question the truth of the statements made by his 
immediate grantee. 

Without considering other strong corroborative circumstances, 
we think the uncontradicted testimony of Herbert alone is suffi- 
ciently clear and explicit to overcome the presumption that the 
sale in question was by the acre, and to show that the quantity 
did not influence the price paid for the land. The record justifies 
the conclusion that Stratton was willing to take in the Indiana 
property at about $4,000; that he wanted about $1,400 in money, 
and to get the matter closed was willing to reduce the price of 
his land from $5,500, the sum originally asked, to $§,400, the sum 
finally agreed upon as the value in gross of the tract of land he 
was selling. 

If Mrs. Ellender M. Johnson, the vendor of F. A. Stratton, is 
entitled to recover anything, as to which we express no opinion, 
her recovery must be, in the first instance, against her vendee. 

Having reached the conclusion that there can be no recovery 
in favor of the complainant, F. A. Stratton, the decree appealed 
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from must be reversed, and this court will enter such decree as 
the circuit court should have entered, dismissing his bill, with 
costs. 

Note. 

The Virginia and West Virginia decisions are in direct conflict as 
to the admissibility of parol evidence in cases of this nature. Judge 
Green, in a very exhaustive opinion in Crislip v. Cain, reported in 19 
W. Va. 438, reviewed and severely criticized the Virginia decisions 
on this point, stating that the Virginia courts have been misled by 
an opinion of Judge Baldwin in Blessing's Adm'r v. Beatty, 1 Rob. 
287, which Judge Green attacks at great length. 



Norfolk & W. Ry. Co. v. Belcher's Adm'x. 

Sept. 12, 1907. 
[58 S. E. 579.] 

1. Master and Servant— Injury to Servant — Negligence. — In an ac- 
tion for injuries to a section hand in a railroad yard, held, that the 
employees in charge of a switching train were not negligent in fail- 
ing to keep a lookout. 

2. Same. — In an action for injuries to a section hand by a switch 
engine, held that, irrespective of the question of the failure of the 
employees in charge of the switching train to keep a lookout, the 
evidence failed to show actionable negligence on their part. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ 978-980.] 

Error from Circuit Court, Wise County. 

Action by the administratrix of O. E. Belcher, deceased, against 
the Norfolk & Western Railway Company. There was a judg- 
ment for plaintiff, and defendant brings error. Reversed and re- 
manded. 

Ayers & Fulton and C. T. Duncan, for plaintiff in error. 
Bond & Bruce, J. F. Bullitt, and R. T. Irvine, for defendant in 
error. 

Harrison, J. This action was brought by the administratrix 
of O. E. Belcher against the Norfolk & Western Railway Com- 
pany to recover damages for the alleged negligent killing of the 
plaintiff's intestate. The trial resulted in a verdict and judgment 
for $2,000 in favor of the plaintiff, which we are asked by the 
defendant company to review. 

The petition assigns as error the action of the circuit court in 
overruling the demurrer to the declaration, its action in refusing 



